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SECTION I

SOLICITATION TO BID
CHEROKEE NATION ENTERTAINMENT, L.L.C.
PROJECT NAME:  Sallisaw Casino Server Room HVAC Upgrade
PROJECT MANAGER:  Jon Kerr
Sealed bids are being solicited by Cherokee Nation Entertainment, L.L.C. (“CNE”) for furnishing all equipment, labor and materials to complete the work described in Section IV of the Contract Documents, Statement of Work and Specifications. There will be a MANDATORY pre-bid meeting held on-site at the Sallisaw Casino in Sallisaw, OK on 11-4-13 at 11:00 AM CST to go over the drawings and specifications and to answer bidder questions.
All proposals should be sent by express delivery, regular mail or hand delivery to CNE’s Catoosa Corporate office at the following address, to be received no later than 1:00 pm on 11-7-13.

IF BY EXPRESS DELIVER OR REGULAR MAIL
Cherokee Nation Entertainment, L.L.C.
Matt Williams
Buyer

777 W. Cherokee Street

Catoosa, Oklahoma 74015
IF BY HAND DELIVERY
Cherokee Nation Entertainment, L.L.C.

Corp. Building #3
Attn: Matt Williams
Buyer

1102 N. 193rd East Ave.

Catoosa, Ok 74015 
It is the intention of CNE that if an acceptable proposal is received, the selected firm will be notified in writing via email within thirty (30) days of bid opening and any follow-on meetings that may be held to clarify bids.

.

Any bid received more than ninety-six (96) hours, excluding Saturdays, Sundays and holidays, before the time set for the opening of bids, or any bid so received after the time set for opening of Bids, shall not be considered and shall be returned unopened to the bidder submitting same.

The bidder must supply all the information required by the Contract Documents.

SECTION II

INSTRUCTIONS TO BIDDER

1.00
   DEFINITIONS
1.01
The “Contract Documents” and “Contract” shall mean and shall include the Solicitation to Bid, Instructions to Bidder, Bid Schedule, Contract Agreement, Statement of Work and Specifications, and attachments, exhibits and all other documents attached hereto and thereto and incorporated by reference herein and therein, said accumulation of documents constituting the entire agreement.

1.02
“Company” refers to Cherokee Nation Entertainment, L.L.C..

1.03
“Company Representative” refers to Cherokee Nation Entertainment’s Project Manager as identified in Section I, Solicitation to Bid, or other authorized representative of Company as may be designated in writing. 

1.04
“Contractor” refers to the party contracting with the Company in the Contract Documents, acting directly or through agents, subcontractors, or employees.

1.05
“Subcontractor” refers to the party contracting with the Contractor for any part of the Work required by the Contract Documents.

1.06
“Work” includes all services to be performed or things to be furnished by the Contractor, or both services and things, as the context reasonably requires, including all supervision, labor, materials, supplies, tools, equipment, light, water, fuel, power, heat, transportation, or other facilities necessary for the discharge of all of Contractor’s obligations under the Contract Documents.

2.00
DESCRIPTION OF WORK
2.01
The Work to be performed is described in Section IV, Statement of Work and Specifications, of the enclosed Contract Documents.

3.00
FAMILIARITY WITH CONTRACT DOCUMENTS AND PROPOSED WORK

3.01
The bidder has the responsibility for examination of all Contract Documents, inspection of all work sites, and familiarization with all conditions concerning the Work.  Failure or neglect of the bidder to discharge this responsibility will not excuse nonperformance.

3.02
The bidder has the responsibility to estimate the time and quantities of work required to complete the Work.  Failure or neglect of the bidder to discharge its responsibility will not excuse nonperformance.

4.00
BIDDING INSTRUCTIONS

4.01
The bidder shall make his bid by inserting the bidder's figure in the applicable blanks of the Bid Schedule, by initialing those inserted figures, by completing any forms, by executing the Contract Documents and by returning the entire Contract to the Company.

4.02
The bidder must furnish with its bid, a completed, signed and notarized Business Relationship Affidavit, a copy of which is included in the Contract Documents as Section V. 

4.03
The bidder must furnish with its bid, a completed, signed and notarized Non-Collusion Affidavit, a copy of which is included in the Contract Documents as Section VI.

4.04
The bidder must furnish with its bid, a work schedule showing the number and type of crews, a line item breakdown of man hours and proposed start and completion dates of each crew.

4.05
This procurement is subject to Cherokee Nation Tribal Employment Rights Office (“TERO”) regulations that include a fee of ½ of 1% of total contract award and, if applicable, the completion of a TERO Labor Agreement and payment of associated fees. The successful bidder’s award will be published on the Cherokee Nation’s procurement website and their performance will also be measured, recorded, and reported to the Cherokee Nation.   Please refer to Cherokee Nation Legislative Act 38-05 dated 11-14-06 repealing and superseding Cherokee Nation law regarding Labor and the Employment Rights Ordinance and Declaring an Emergency. The complete Act is available by contacting the TERO OFFICE at Tahlequah 918-453-5000.  If bidder is an Indian-owned entity, bidder must furnish, with its bid, documentation (Cherokee Nation TERO certificate, articles of incorporation, bylaws, share certificates, Certificate of Degree of Indian Blood card, tribal membership card, etc.), which establish percentage of Indian ownership and tribal identification.  Indian ownership is considered to be at least fifty one per cent (51%).  TERO bidders are required to provide a copy, front and back, of their TERO certificate with return bid(s) and failure to do so will result in such bidders not receiving the TERO preferences afforded TERO bidders under the CNE procurement and contracting policies and procedures.  
4.06
The bidder must furnish, with its bid, a subcontractor plan indicating what amount of the Contract, either in dollar estimate or percentage of work estimate, will be subcontracted, and the Indian-owned status, if any, of those subcontractors, including tribal identification.

4.07
The Bid Schedule must be completed in ink or by typewriter.  The Bid Price on the Bid Schedule must be stated in words and figures, in case of a conflict words will take precedence.  No alterations, additions or erasures shall be made on the Bid Schedule.  Erroneous entries shall be lined out, initialed by the bidder and the correct entry inserted.

4.08
All names on the Bid Schedule must be typed or printed below the signature.

4.09
The Bid Schedule shall contain an acknowledgment of receipt of all Addenda (the numbers of which shall be filled in on the Bid Schedule).

4.10
The address to which communications regarding the Bid Schedule are to be directed must be shown.


4.11
Bids shall be submitted at the time and place indicated in the Solicitation to Bid and shall be enclosed in a sealed envelope, marked with the Project Title, Contract Number, Name and Address of the bidder, and accompanied by the other required documents.  If the Bid is sent through the mail or other delivery system, the sealed envelope shall be enclosed in a separate envelope addressed to the Cherokee Nation Entertainment, L.L.C., Attn: Matt Williams, with the notation “SEALED BID - DO NOT OPEN” on the face thereof.

5.00
QUALIFICATION OF BIDDERS
5.01
No bid will be accepted unless the bidder can, if requested, show to the satisfaction of the Company evidence of its experience and familiarity with work of the character specified.  This may include, at the Company's option, evidence of similar work by his firm (or principal employees) that has been performed satisfactorily and completed during the past five (5) years.

5.02
No bid will be accepted unless the bidder can show to the satisfaction of the Company evidence of his financial ability to perform the Work successfully and properly, to completion.

5.03
If bidder has a parent company or relies on a parent company to obtain or fulfill any of the Work to be contracted, then Company has the right to required bidder's parent company to provide guarantee of bidder's proposal and the performance of any obligations arising under the Contract Documents.

5.04
In the awarding of this Contract and the performance of these Contract Documents, Company and Contractor and its subcontractor(s) shall, to the greatest extent feasible, give preference to Indian organizations, Indian owned enterprises and individuals as certified by TERO.  First preference shall be given to members of the Cherokee Nation and their businesses.  Second preference shall be given to members of all other federally recognized tribes.  
6.00
INTERPRETATIONS

6.01
All questions about the meaning or intent of the Contract Documents shall be submitted to the Company Representative in writing.  Replies will be issued by Addenda mailed to, delivered or sent by facsimile to all parties recorded by Company as having received the Contract Documents.  Questions received less than two days prior to the date for opening of bids will not be answered.  Only questions answered by formal written Addenda will be binding.  Oral and other interpretations or clarifications will be without legal effect.

7.00
CONTRACT TIME
7.01
The number of days within which, or the date by which, the Work is to be completed (the “Contract Time”) is set forth in the Bid Schedule and will be included in the Contract Agreement.

7.02
The Contract Time for the work to be performed is the essence of the Contract Agreement.  Delays and extensions of time may be allowed in accordance with General Terms and Conditions attached to the Contract Agreement.

8.00
LIQUIDATED DAMAGES
8.01
Provisions for liquidated damages, if any, are set forth in the Contact Agreement.

9.00
SUBSTITUTE MATERIAL AND EQUIPMENT
9.01
The Contract, if awarded, will be on the basis of material and equipment described in the Statement of Work and Specifications without consideration of possible substitute or “or-equal” items.  Whenever it is indicated in the Statement of Work and Specifications that a substitute or “or-equal” item of material or equipment may be furnished or used by a Contractor if acceptable to Company, application for such acceptance will not be considered by Company until after the effective date of the Contract Agreement. 

10.00
REJECTION OF BIDS

10.01
Bids received more than ninety-six (96) hours, excluding Saturdays, Sundays and holidays, before the time set for opening of bids, as well as bids received after the time set for opening of bids, will not be considered and will be returned unopened.

10.02
Company reserves the right to reject any and all bids when such rejection is in the best interest of Company.  All bids are received subject to this stipulation and Company reserves the right to decide which bid shall be deemed lowest and best.  A violation of any of the following provisions by the bidder shall be sufficient reason for rejecting his bid, or shall make any Contract between Company and the Contractor that is based on his bid; (i) null and void; divulging the information in said sealed bid to any person, other than those having a financial interest with him in said bid, until after bids have been opened; (ii) submission of a bid which is incomplete, unbalanced, obscure, incorrect, or which has conditional clauses, additions, or irregularities of any kind not in the original Bid Schedule, or which is not in compliance with the Instructions to Bidder and Solicitation to Bid, or which is made in collusion with another bidder. The foregoing list is non-exhaustive and Company reserves the right to reject a bid or nullify any Contract between Company and the Contractor that is based on his bid for any other reason it deems is in the best interest of the Company.
11.00
BIDS TO REMAIN OPEN
All bids and pricing submitted under this RFP shall remain valid and open for sixty (60) days after the day of the bid opening, but Company may, in its sole discretion, release any bid prior to that date.

12.00
AWARD OF CONTRACT

12.01 Company reserves the right to reject any and all bids, to waive any and all bid document  requirements and to negotiate Contract terms with the successful bidder, and the right to disregard all nonconforming, nonresponsive or conditional bids.  Discrepancies between words and figures will be resolved in favor of words.  Discrepancies between the indicated sum of any column of figures and the correct sum thereof will be resolved in favor of the correct sum.

12.02 Company reserves the right to issue one award, multiple awards, or reject all bids. All quotes are subject to negotiation prior to award. Awards may be issued without discussion of quote received, and quotes should initially be submitted on the most favorable terms from a price and technical standpoint. 
12.03 In evaluating bids, Company shall consider the qualifications of the bidders and whether or not the bids comply with the prescribed requirements.

12.04 Company may consider the qualifications and experience of subcontractors and other persons and organizations (including those who are to furnish the principal items of material or equipment) proposed for those portions of the Work as to which the identity of subcontractors and other persons and organizations must be submitted.  Operating costs, maintenance considerations, performance data and guarantees of materials and equipment may also be considered by Company.

12.05
Company may conduct such investigations as it deems necessary to assist in the evaluation of any bid and to establish the responsibility, qualifications and financial ability of the bidders, proposed subcontractors and other persons and organizations to do the Work in accordance with the Contract Documents to Company’s satisfaction within the prescribed time.

12.06
Company reserves the right to reject the bid of any bidder who does not pass any such evaluation to Company’s satisfaction.

12.07
In the awarding of this Contract and the performance of these Contract Documents, Company, Contractor and its subcontractor(s) shall, to the greatest extent feasible, give preference to Indian organizations, Indian owned enterprises and individuals.  First preference shall be given to members of the Cherokee Nation. Second preference shall be given to members of all other federally recognized tribes.

12.08
The successful bidder shall execute and deliver the Contract Agreement, Contractor’s Performance Bond and the required certificates of insurance within five (5) calendar days of receipt of the Notice of Award. If the successful bidder fails to execute and deliver the Contract Agreement, Contractor’s Performance Bond and the required certificate of insurance within five (5) calendar days of the Notice of Award, Company may annul the Notice of Award.

13.00
BEGINNING WORK

The Work shall be commenced immediately (not more than 5 calendar days) after execution of the Contract Agreement unless otherwise agreed by the parties.
14.00
CONTRACTOR’S LIABILITY INSURANCE REQUIREMENTS 

14.01
No Work is to be commenced and no invoices will be paid until Company is in receipt of a Certificate of Insurance covering all the requirements outlined in the General Terms and Conditions attached to the Contract Agreement.

15.00
RETURNING OF CONTRACT DOCUMENTS
15.01
Whether a bid is submitted or not, this book of Contract Documents and any accompanying documents are to be returned intact.

15.02 The successful bidder will be furnished necessary copies of this book and documents, conforming to the bid accepted by the Company. 

16.00   INVOICING REQUIREMENTS 



All invoices for the Work submitted by the successful bidder must be coded in accordance with CNE policies.  The successful bidder will be responsible for meeting with a representative of CNE's Accounting Department regarding necessary coding requirements and complying therewith.

SECTION III

BID SCHEDULE

CHEROKEE NATION ENTERPRISES
Sallisaw Casino Server Room HVAC Upgrade
Bid of                                                  (Hereinafter called “Bidder”), and existing under the laws of the State of __________, doing business as *                                                        .

In compliance with your Solicitation to Bid, Bidder hereby proposes to perform all work for the Sallisaw Casino Server Room HVAC Upgrade and any alternates thereof, in strict accordance with the Contract Documents, within the time set forth therein, and at the prices stated below.

By submission of this Bid, Bidder certifies, and in the case of a joint Bid each party thereto certifies as to his own organization, that this Bid has been arrived at independently, without consultation, communication, or agreement as to any matter relating to this Bid with any other Bidder or with any competitor.

Bidder hereby agrees to commence work under this Contract on or before a date to be specified in the Notice to Proceed and to fully complete the Work within       Calendar Days.  Bidder further agrees to be bound by the terms of Contract Agreement terms and Conditions regarding the payment of liquidated damages, if applicable. 

BIDDER AGREES TO PERFORM THE WORK DESCRIBED IN THE CONTRACT DOCUMENTS FOR THE FOLLOWING PRICES:

ITEM


1.
Total supervision, labor, supplies, tools equipment, light, water, fuel, power, heat, transportation of other facilities necessary for the discharge of all of Contractor’s obligation under the Contract Documents

TOTAL PRICE IN WORDS                                                      

                                                         Dollars
$  __________                   

2.
Total materials necessary for the discharge of all of Contractor’s obligation under the Contract Documents

TOTAL PRICE IN WORDS                                                      

                                                         Dollars
$___________                     

                TOTAL BID
$______



SUBMITTED ON                                      , 20__


BY:                                                                        

COMPANY:                                                          
IF BIDDER IS:

AN INDIVIDUAL
By:                                                                                      
                       (Individual’s Name)


doing business as:                                                              

Business address:                                                              


Phone No.:                                                                          
A PARTNERSHIP
By:                                                                                      
                                                                                                                             
      (General Partner)


Business address:                                                               

Phone No.:                                                                          
A CORPORATION

By:   ________________________________                    
      (Corporation Name)


State of Incorporation:                                                        

By:         
   

(Name of Person Authorized to Sign)

 
Title:                                                                                     

(Corporate Seal)


Attest:  


(Secretary)


Business address:                                                               

Phone No.:                                                                          
A JOINT VENTURE

By:                                                                      

(Name)


Business address:                                               

By:                                                                      

(Name)


Business address:                                               
(Each joint venturer must sign.  The manner of signing for each individual, partnership and corporation that is a party to the joint venture should be in the manner indicated above.)

SECTION IV

PROJECT DESCRIPTION

CHEROKEE NATION ENTERPRISES

Sallisaw Casino Server Room HVAC Upgrade
PROJECT MANAGER: Jon Kerr
Proposals are being solicited by Cherokee Nation Entertainment, L.L.C. for the Sallisaw Casino Server Room HVAC Upgrade per the Scope of Work attached under the Documents tab of the bid posting. Contact the Buyer, Matt Williams to answer any questions regarding the bid; all questions must be submitted via email to matthew.williams@cnent.com.  

A. PHASED DELIVERY:

B. MINIMUM GENERAL REQUIREMENTS:

C.  
OPTIONAL REQUIREMENTS:

D. 
REFERENCES:

1. Provide a minimum of three references, including contact name and phone number for casino/hotel properties at which you are installed or have performed work.
E.  
ADDITIONAL INSTRUCTIONS TO BIDDERS 

1. Include a comprehensive list of equipment (individual line items) by location (identified by property name – as per the above) including separate quotes for the casinos and hotel properties using the bid form provided.   In addition, your bid should take into consideration the infrastructure will be put in place by a third party. 

2. An installed price by location as well as an equipment/software only price.

3. Quote shall remain firm 60 days.  All prices and bid materials are confidential. 
4. At the time of award, the successful bidder will be required to work with CNE Accounting to discuss account coding for invoices.
5. CNE reserves the right to issue one award, multiple awards, or reject all bids. All quotes are subject to negotiation prior to award. Awards may be issued without discussion of quote received, and quotes should initially be submitted on the most favorable terms from a price and technical standpoint. 

6. Any award resulting from this RFP will be subject to CNE Terms and Conditions (copy available upon request) 

7. Your bid should indicate hourly rates (when applicable), individual work effort, delivery schedule, or time of completion. Any items noted which are not bid should be indicated “NO BID”. 

8. Any item(s) with exceptions, substitutions, exclusions, additions, or qualifications must be noted and clearly indicated on bid form 

9. This project is also subject to Cherokee Nation Tribal Employment Rights Office regulations that include a fee of ½ of 1% of total contract award, if applicable, and the completion of a TERO Labor Agreement and payment of associated fees. The successful bidder’s performance will also be measured, recorded, and reported to the Cherokee Nation.   Please refer to Cherokee Nation Legislative Act 38-05 dated 11-14-06 repealing and superseding Cherokee Nation law regarding Labor and the Employment Rights Ordinance and Declaring an Emergency. The complete Act is available at our website or by contacting the TERO OFFICE at Tahlequah 918-453-5000.  TERO bidders are required to provide a copy, front and back, of their TERO certificate with return bid(s) and failure to do so will result in such bidders not receiving the TERO preferences afforded TERO bidders under the CNE procurement and contracting policies and procedures.
10. One (1) signed copy of the CNE Non Disclosure Agreement, a fully executed copy of which will be returned to the bidder.

11. BONDING NOTICE:  CNE may require payment and performance bonds, however, qualified firms are encouraged to bid, regardless of bonding capability. 

Proposals may be emailed, faxed, mailed or hand delivered to CNE's Catoosa Corporate office to be received no later than 1:00 pm on 11-7-2013.

SECTION V
BUSINESS RELATIONSHIP AFFIDAVIT

STATE OF      


)






) ss.

COUNTY OF      


)

___________________________________________, of lawful age, being first duly sworn, on oath states that the nature of any partnership, joint venture, or other business relationship presently in effect or which existed within one (1) year prior to the date of this statement with CNE or other party to the services provided under the Agreement is as follows:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

Affiant further states that any such business relationship presently in effect or which existed within one (1) year prior to the date of this statement between any officer or director of Consultant and any officer, director, manager or member of the Board of Directors of CNE or other party to the project is as follows:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

Affiant further states that the names of all persons having any such business relationships and the positions they hold with their respective companies or firms are as follows:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

Affiant further states that any family/relative relationships present between any officer, director or agent of Consultant and any officer, director,  manager or member of the Board of Directors of CNE other party to the Agreement is as follows:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

Affiant further states that the names of all persons having any such family/relative relationships and the positions they hold with their respective companies or firms are as follows:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

(If none of the business relationships hereinabove mentioned exist, affiant should so state.)








_______________________________________

Subscribed and sworn to before me this __________ day of ______________________ 2012.








_______________________________________








Notary Public

My Commission Expires: ____________________

SECTION VI
NON-COLLUSION AFFIDAVIT
STATE OF      


)






) ss.

COUNTY OF      


)

     , of lawful age, being first duly sworn, on oath says that (s)he is the agent authorized by the bidder to submit the attached bid.  Affiant further states that the bidder has not been a party to any collusion among bidders in restraint of freedom of competition by agreement to bid at a fixed price or to refrain from bidding; or with any Cherokee Nation Entertainment, L.L.C. employee as to quantity, quality or price in the prospective Contract, or any other terms of said prospective Contract; or in any discussions between bidders and any Cherokee Nation Entertainment, L.L.C. official concerning exchange of money or other thing of value for special consideration in the letting of a Contract.







Signed: __________________________________







TITLE: ___________________________________

Subscribed and sworn to before me this _________ day of _________________________, 20__.







____________________________________








Notary Public

My Commission Expires: ____________________

SECTION VII
NOTICE OF AWARD

TO:
     
     
     
PROJECT NAME      
BID NUMBER      
Cherokee Nation Entertainment, L.L.C. has considered the bid submitted by you for the above described Work in response to its Solicitation for Bid dated      , and Instructions to Bidder.

You are hereby notified that your bid has been accepted for items in the amount of $     .

You are required by the Instructions to Bidder to execute the Contract Agreement and furnish the required certificates of insurance within five (5) calendar days from the date of this Notice to you.

If you fail to execute said Contract Agreement and to furnish said Bond within the five (5) days from the date of this Notice, Company will be entitled to consider all your rights arising out of Company’s acceptance of your bid as abandoned.  Company will be entitled to such other rights as may be granted by law.

You are required to return an acknowledged copy of this Notice of Award to Cherokee Nation Entertainment, L.L.C..

Dated this              day of                                    , 20__.








for Company








By:                           


          








Title:   

                
          


Receipt of the above Notice of Award is hereby acknowledged by:

this            day of                                        , 20__.

By:             





                                                 
Title:          





                                                  
SECTION VIII
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Agreement No.________________

MASTER CONSULTING SERVICES AGREEMENT
This Agreement is entered into this ____ day of _____________ 20__ between Cherokee Nation Entertainment, L.L.C., a limited liability company of the Cherokee Nation, a federally recognized Indian tribe which has jurisdiction over “Indian Lands” as defined in Title 25, Section 2703(4) of the United States Code, having an office at 777 West Cherokee Street, Catoosa, Oklahoma 74015 (“CNE”) and ____________ doing business as a                                                                located at 



(“Consultant”).

1.
PROJECT DESCRIPTION:  CNE hereby orders and Consultant hereby agrees to perform the services described within a separate summary titled “Consulting Services Schedule” (“Schedule A”) for each CNE order for Services.  The Schedule A shall define the agreed upon Services to be performed by Consultant, the anticipated duration of such Services, the types of expenses for which CNE shall reimburse Consultant and the compensation due Consultant for such Services.  The parties may execute additional Schedule A’s from time to time as new projects are offered to and accepted by Consultant.  All Schedule A’s shall be sequentially numbered for ease of identification, e.g., Schedule A.1, A.2, A.3 and so forth and shall be executed by authorized individuals of both parties.  The entire agreement between the parties shall consist of the terms and conditions set forth in this Master Consulting Services Agreement and any currently effective Schedule A (the “Agreement”).  Each such Schedule A shall constitute an integral part of this Master Consulting Services Agreement and shall be read and construed as one with this Master Consulting Services Agreement.  

2.
PROPERTY RIGHTS:  All tangible materials (whether original or duplicates) and records of any kind in the possession or control of Consultant which in any way relate or pertain to CNE’s business, including the business of the parent or subsidiaries or affiliates of CNE, whether furnished to Consultant by CNE or prepared, compiled or acquired by Consultant during consulting relationship with CNE, shall be the sole property of CNE.  At any time upon request of CNE, and in any event promptly upon termination of this Agreement, Consultant shall deliver all such materials to CNE.  CNE shall be under no obligation to pay to Consultant any sum of money then due Consultant or becoming due thereafter until Consultant has complied with the provisions of this section.

3.
OWNERSHIP OF COPYRIGHT:  Consultant, Consultant’s PERSONNEL, Consultant’s EMPLOYEES, and CNE agree that the work to be produced by Consultant and its personnel shall be considered a work made for hire as defined in the Copyright Act of 1976, 17 U.S.C. §101 as amended et seq.; and is therefore owned exclusively by CNE under §201(b), which vests copyright ownership of works for hire in CNE for whom the work is prepared.  To the extent that title to any such work product may not, by operation of law, vest in CNE or such work product otherwise may not be considered a work made for hire, by executing this Agreement, Consultant, Consultant’s PERSONNEL, and Consultant’s EMPLOYEES hereby irrevocably assign all rights, title and interest to all work product to CNE and agree to enter any further documentation necessary to effectuate the same.

4.
REPORT FORMS:  Consultant personnel providing Services under this Agreement will complete any CNE provided project control and/or project time reporting forms.

5.
INDEPENDENT CONTRACTOR STATUS:

A. Consultant hereby declares it is engaged in an independent business and agrees to perform the Services as an independent contractor with full responsibility for the control and direction of its employees.  Consultant, in its performance of this Agreement, has and hereby retains the right to exercise full control and supervision over the accomplishment of the objectives set forth in the Schedule A.  Consultant shall not be an agent, employee or servant for and may not bind CNE.  This Agreement is not intended to and shall not create a partnership of any kind or type.  It is understood that Consultant is free to contract for similar services to be performed for others during the term of this Agreement.

B. Consultant shall be solely responsible for the payment of each of its employee's compensation and benefits including employment taxes, any similar taxes associated with employment, withholding of federal, state, or local taxes imposed on wages, deductions for social security, contributions for unemployment compensation funds, and all other regulations governing such matters.  Consultant further warrants that it will comply with all other applicable, federal, state or local laws or regulations applicable to Consultant as an employer regarding compensation, hours of work or other conditions of employment, including those applicable to minimum wage and overtime wages.

C.
All amounts paid by CNE to Consultant pursuant to this Agreement will, if required pursuant to I.R.S. regulations, be reported as non-employee compensation by CNE to the I.R.S. at the end of each calendar year.  Consultant agrees to complete and execute a Form W-9, “Request for Taxpayer Identification Number and Certification” upon the execution of this Agreement.

D.
The Consultant represents that it is withholding federal and state income taxes, FICA, and FUTA taxes from the paychecks of all its employees who do work for CNE, its parent or any of its affiliates in all positions pursuant to this Agreement.

E. Consultant further agrees to furnish CNE upon request a certificate, or other evidence of proof of payment, or compliance with local, state, or federal laws covering contributions, taxes, and assessments imposed on wages and the employer.

F. Consultant personnel providing Services under this Agreement shall not be entitled to participate in or receive benefits under any CNE programs maintained for its employees, including, without limitation, life, medical and disability benefits, pension, profit sharing or other retirement plans or other fringe benefits.  Nor shall Consultant personnel be entitled to any direct or indirect compensation or remuneration of any kind from CNE as a result of the performance of this Agreement, except for CNE’s obligation to pay the charges to Consultant provided for herein, and Consultant shall be responsible for all compensation of such Consultant personnel and shall indemnify CNE for any claim by any Consultant personnel for such rights or benefits.

6.
INDEMNIFICATION:
A.
Consultant shall defend (at CNE’s option), indemnify and hold harmless CNE, its parent, subsidiaries and affiliates and its and their respective directors, officers, employees, representatives and agents and the Chief and Tribal Council of the Cherokee Nation (collectively referred to as the Cherokee Nation Group) from and against any claim, demand, cause of action, judgment, settlement, penalty, lien, fine, liability, damages, loss or expense, including all expenses of litigation, court costs and attorneys’ fees and expenses (collectively referred to as “Claims”) incurred by the Cherokee Nation Group in any Claim, action or proceeding between the Cherokee Nation Group and Consultant or between the Cherokee Nation Group and any third party arising directly or indirectly from or related in any way to the Services provided under this Agreement, including injury to or death of persons (including but not limited to employees, representatives and agents of the Cherokee Nation Group, Consultant, any personnel directly or indirectly employed by Consultant and third parties) or damage to or loss of property (including but not limited to property of the Cherokee Nation Group, Consultant, any personnel directly or indirectly employed by Consultant and third parties), which is caused in whole or in part by Consultant or any personnel directly or indirectly employed by Consultant, to the extent allowed by law.  This indemnity, defense and hold harmless provision does not apply where the Cherokee Nation Group is found to have been solely negligent.  

B.  Consultant agrees to defend, indemnify, and hold harmless CNE for all taxes, contributions, penalties, fees and expenses (including but not limited to attorneys' fees and expenses) incurred by CNE because of Consultant’s failure to withhold federal and state income taxes, FICA taxes, or FUTA taxes or any other such taxes or governmental charges, state or federal which CNE may be required to pay on account of Consultant.

7.
INFRINGEMENT INDEMNITY:  Notwithstanding anything to the contrary in this Agreement, Consultant shall protect, defend, indemnify and hold harmless CNE from and against all Claims for alleged infringement of any patents, copyrights, or trade secrets arising from the Services provided by Consultant under this Agreement or from CNE’s use thereof as contemplated by this Agreement.  CNE agrees to provide Consultant with written notice of any such Claims of infringement and of any suits brought or threatened against CNE based on such Claims and to give Consultant assistance and authority to assume the defense of any such suits through its own counsel and, with the approval of CNE, to compromise or settle any such suits (but without affecting Consultant's indemnification obligations under this Section).  If any development resulting from the Services, including, but not limited to, hardware, software, processes, or written documents (“Development”) is held to constitute an infringement and the use thereof is enjoined in any such suit so defended, or if in light of any allegation of infringement CNE and Consultant mutually agree that it is advisable to do so, Consultant agrees, at its own expense and subject to the agreement of CNE, (1) to procure for CNE the right to continue the use of the Development, or (2) to replace the same with a Development which does not give rise to allegations of infringement, or (3) to modify such Development to remove the basis for allegations of infringement.  The provisions of this Section shall survive the cancellation, termination, or expiration of this Agreement.  As a breach of the foregoing provisions may give rise to damages suffered by CNE, which may be difficult if not impossible to ascertain, CNE may, at its option, obtain specific enforcement of Consultant’s obligations hereunder.

8.
FEES:  Consultant shall receive from CNE a sum for the performance of the Services at the rate(s) agreed to in Schedule A.  Consultant will be reimbursed for all actual and reasonable expenses billed at cost in the performance of Services in accordance with CNE’s Travel and Expense Policy, a copy of which shall be provided to Consultant upon request.  Any reimbursable expenses not specifically allowed under a Schedule A to this Agreement or pursuant to CNE’s Travel and Expense Policy shall be limited to those expenses which are approved in writing by an authorized representative of CNE.

Payment for Services shall be made within thirty (30) days of CNE’s receipt of Consultant’s invoice.  Consultant shall invoice CNE on a monthly basis in arrears.  Each invoice shall reflect the rates agreed upon in each Schedule A and shall reference the Agreement Number shown on the applicable Exhibit A.  Invoices shall be submitted to CNE at the following address: Cherokee Nation Entertainment, L.L.C., Attention: Accounts Payable, P. O. Box 179, Tahlequah, Oklahoma 74465.
9.
COMMENCEMENT OF SERVICES:  The Services shall commence on the date shown in the Schedule A.

 10.
TERM:  

        A.
This Agreement will become effective as of the date first written above and shall continue throughout the term of any Schedule A which has been executed by both parties.  Either party, upon at least thirty (30) days’ prior written notice to the other party, may terminate this Agreement without liability to the other party, except as hereafter provided.  Notwithstanding the foregoing, CNE will have the right to terminate this Agreement immediately for cause and for any violation of CNE policies of which Consultant has notice.

        B.
Termination of this Agreement shall not terminate the obligations of CNE to Consultant for charges due Consultant for performance up to the time of termination under this Agreement, nor of Consultant or its personnel with respect to the protection of CNE’s confidential information, nor the obligation of indemnity by Consultant in provisions 5, 6, and 7 of this Agreement, all of which obligations shall survive any termination hereof.

  11.
CONFIDENTIALITY:
A.
Any written information, drawings or data disclosed by CNE to Consultant as well as the results of the Services performed by Consultant for CNE and all information becoming known to Consultant concerning CNE's inventions, discoveries, improvements, methods, business plans, ventures, practices, enterprises, or operation, or any other information affecting the business operations of CNE shall be deemed to be confidential and proprietary information of CNE, and shall be protected by Consultant in the same manner and with the same degree of care Consultant treats its own confidential or proprietary information after the termination of this Agreement.  Consultant agrees to and shall be fully responsible for all confidential or proprietary information of CNE in Consultant's possession and Consultant shall promptly, upon completion of the services or on demand, return all such information and reproductions therefrom to CNE.

B.
Such proprietary or confidential information shall not be disclosed, except to the extent required by law, to any third person or entity without the prior written consent of CNE.  Except in the case of a disclosure required by law, prior to disclosure to any such third person or entity, such third person or entity must have agreed in writing to treat the information as confidential in the same manner as set forth in subsection A herein.

C.
Confidential or proprietary information shall be treated in the manner specified in subsection A herein until such time as:  (i) such information is otherwise available in the public domain; (ii) such information shall be established to have been lawfully known by Consultant prior to receipt of such information from CNE or becomes known by Consultant through a third party not subject to the non‑disclosure requirements of this Agreement; or (iii) such information is required to be released by a valid law, regulation or court order, and sufficient notice is given by Consultant to CNE of any such requirement or request to permit CNE to seek an appropriate protective order or exemption from such requirement or request.

D.
Consultant shall ensure that the maintenance of confidentiality and restriction on use set forth in this Agreement are observed by its employees and subcontractors, if any.

 12.
IMPROPER PAYMENTS:  Consultant will not use any funds received under this Agreement for illegal or otherwise improper purposes related to the Agreement.  Consultant will not pay any commissions, fees, or rebates to any employee of CNE nor favor any employee of CNE with gifts or entertainment of significant cost or value.  Throughout the term of this Agreement, Consultant agrees: a) to immediately advise CNE of any pre-existing business relationship with any individual or company whose performance Consultant will be evaluating on behalf of CNE or services Consultant will be recommending to CNE, and b) not to enter into any business relationship nor accept any funds from any individual or company whose performance Consultant will be evaluating on behalf of CNE or services Consultant will be recommending to CNE.  If CNE has reasonable cause to believe that the provisions of the preceding sentences have been violated, CNE, or its representative, may audit the records of Consultant, for the sole purpose of establishing compliance with such requirements.  Consultant agrees to complete and execute the “Business/Family Relationship Affidavit” attached as Exhibit “A” upon the execution of this Agreement.

 13.
ASSIGNED EMPLOYEES:  Consultant’s employees assigned to work with CNE and/or its subsidiaries shall, weather permitting, undertake daily activities designed to accomplish the tasks described in Schedule A by the Expected Completion Date.  CNE may request at any time the removal of any or all of the Consultant’s employees from CNE’s project.  In the event of removal of a certain individual(s), and if CNE requests that Consultant replace the individual(s), Consultant shall promptly replace the individual(s) for the remainder of the assignment.
 14.
CNGC LICENSING:
As a result of Consultant’s services provided under this Agreement, Consultant may be required to apply for and obtain a gaming license from the Cherokee Nation Gaming Commission (“CNGC”).  If so required, and Consultant is unable to obtain or maintain its gaming license throughout the term of this Agreement, upon written notification of such failure from CNGC and/or CNE, CNE may cancel this Agreement without penalty, paying only for Consultant’s services for the month termination notice is received by Consultant.  No further service payments will be made for future months after termination notice is received by Consultant.    

 15.
LIMITATION OF LIABILITY:  CNE shall not be liable, regardless of negligence or fault, for any consequential, incidental or indirect damages or loss of profits sustained by Consultant.

 16.
WAIVER:  CNE’s right to require strict performance of Consultant’s obligations shall not be affected in any way by any previous waiver, forbearance or course of dealing.

 17.
PROFESSIONAL RESPONSIBILITY:  Consultant covenants that the services it shall perform for CNE shall be performed in a manner consistent with the highest level of care and skill exercised by other professionals engaged in the same profession and working under similar circumstances.

 18.
ALCOHOL AND DRUG POLICY:  Consultant’s personnel, while on CNE’s premises or engaged in CNE’s work, shall refrain from unauthorized consumption or possession of alcoholic beverages and the possession, sale, use or distribution of unauthorized drugs.  Consultant’s failure to comply with this paragraph will constitute a material breach of this Agreement.

 19.
NO SMOKING POLICY:  CNE maintains a smoke-free workplace and does not permit smoking or the use of any type of smoking material in any facility or vehicle.  Consultant shall not permit its employees any special break periods for smoking while performing services under this Agreement.

20.
AUDIT:  Consultant shall keep such books and records on a consistent basis and in accordance with Generally Accepted Accounting Principles (GAAP).  These books and records shall readily disclose the basis for any charges or credits, ordinary or extraordinary, billed or due to CNE under this Agreement and shall be made available for examination, audit and reproduction by CNE and its agents during the term of this Agreement and for a period of two (2) years after the receipt by Consultant of final payment under this Agreement.  When requested by CNE, the Consultant shall permit CNE’s personnel or its duly authorized agent or representative access during normal working hours to the Consultant’s personnel, property and records necessary to conduct CNE’s audit.  In the event that the audit rights set forth in this Section 19 conflict with any other terms of this Agreement, this Section 19 shall control.  Consultant further agrees to include this “right to audit” clause in all subcontracts for services and materials furnished under the terms of this Agreement, if any, entitling CNE to a right to inspect books and records to validate subcontractor charges.

21.
PUBLICITY:  Consultant shall not identify CNE nor publicize the fact that CNE is a customer of Consultant in any manner including, but not limited to, press releases, articles, interviews, marketing materials, online materials, and speeches (“Publication”) without first obtaining, for each separate instance of Publication, at least three (3) business days’ prior written approval from CNE through the Contact identified below.  The obligations of this section shall survive the termination of this Agreement.

Contact:
Cherokee Nation Entertainment, L.L.C.
Attn:  Contract Administration

777 West Cherokee Street

Catoosa, OK 74015-3235

918-384-7892

22. 
ASSIGNABILITY:  This Agreement may not be assigned by either party without the prior written consent of the other party.  This Agreement shall be binding upon Consultant, Consultant’s personnel, Consultant’s employees, its successors and permitted assigns (if Consultant is unincorporated, then upon Consultant’s heirs and permitted assigns) and CNE, its successors and permitted assigns.

 23.
NOTICES:  All notices which may be necessary or proper for either CNE or Consultant to give or deliver to the other shall be sent and shall be deemed given when sent by registered or certified mail, postage prepaid and return receipt requested, and if given by Consultant to CNE, shall be addressed to:

Cherokee Nation Entertainment, L.L.C.
777 West Cherokee Street

Catoosa, Oklahoma 74015-3235

Fax No. 918-266-3984
Attn:  Contract Administration

and if Notice is given by CNE to Consultant, it shall be addressed to:

_________________________

_________________________

_________________________

Fax No. __________________

Attn: ____________________

 24.
AMENDMENTS:  This Agreement and the provisions hereof, may be altered or amended, modified or superseded only in a writing executed jointly by CNE and Consultant.

 25.
COMPLETE AGREEMENT:
The parties acknowledge that they have had an adequate opportunity to review this Agreement and attachments thereto and to consult legal counsel knowledgeable in Federal Indian Law and Cherokee Nation Law regarding the legal effect of this Agreement.  The parties further agree that this Agreement and attachments thereto are the complete and exclusive statement of the Agreement between the parties, which supersedes all proposals oral or written and other communications between the parties relating to this Service and that all changes to this Agreement must be in writing and signed by the parties in order to bind them.

IN WITNESS WHEREOF, this Agreement has been duly executed by the parties hereto as of the date first written above.

Consultant

Cherokee Nation Entertainment, L.L.C.
Signature

Signature

Print Name

Print Name

Title

Title

Date

Date

ATTACHMENTS:  


Schedule A:  Sample Consulting Services Schedule

Agreement No.________________

SCHEDULE A - __

SAMPLE CONSULTING SERVICES SCHEDULE

STATEMENT OF WORK

Following consultation between CNE and Consultant, Consultant shall prepare a project plan, (the “Statement of Work”) which shall include, to the extent applicable:

· Project identification, approach and objectives, the agreed upon scope of the services to be provided under the Statement of Work and the location where the services will be performed;

· Deliverables to be developed or prepared specifically for CNE under such Statement of Work (the “Deliverables”).  The Deliverables exclude all third party works and products, whether or not included or embedded in the Deliverables;

· Acceptance tests or standards applicable to the Services or any Deliverables to be provided under such Statement of Work;

· Number of estimated or fixed hours of work under such Statement of Work;

· Period of performance for the services under such Statement of Work;

· Project assumptions;

· Staffing requirements and work responsibilities for both parties in addition to those set forth in this Agreement;

· “Technical Elements” developed and owned by Consultant to be provided to CNE under the Statement of Work;

· Non-personnel resources to be provided by either party toward the completion of such Statement of Work, including but not limited to hardware and third-party software;

· The total cost estimate for the Statement of Work;

· The dollar amount over which the Statement of Work costs will not exceed;

· The billing schedule; and

· The name of the project associated with the Statement of Work.

Each proposed Statement of Work shall be approved by CNE and, when acceptable to both parties, shall be executed by both parties (upon execution, and as may be modified from time to time in accordance herewith). Each Statement of Work shall incorporate the Terms and Conditions of this Agreement. Consultant will perform the services contemplated by each Statement of Work. Except as may be expressly provided in this Agreement, nothing in this Agreement shall constitute a commitment of either party to enter into any particular Statement of Work.
SECTION IX
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AGREEMENT # 


NON-DISCLOSURE AGREEMENT

Cherokee Nation Entertainment, L.L.C.,  a Cherokee Nation limited liability company, with offices at 777 West Cherokee Street, Catoosa, Oklahoma 74015, (“CNE”), and 
  , with its principal office at _________________________________________________(“Company”), in consideration of the mutual covenants of this Non-disclosure Agreement (“Agreement”), hereby agree as follows:

1.
In connection with discussions and/or negotiations between the parties regarding potential business transactions and relationships (“Subject Matter”), each party to this Agreement may wish to disclose its proprietary or trade secret information (“Information”) to the other party on a confidential basis.  The disclosing party may consider such Information proprietary under this Agreement either because it has developed the Information internally, or because it has received the Information subject to a continuing obligation to maintain the confidentiality of the Information, or because of other reasons.  The disclosing party may consider such Information as a trade secret because such Information derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertained by proper means by, other persons who can obtain economic value from its disclosure or use.

2. When information deemed to be proprietary or trade secret is furnished in a tangible form, including electronic mail, the disclosing party shall clearly mark the Information in a manner to indicate that it is considered proprietary, confidential, trade secret or otherwise subject to limited distribution as provided herein.  When Information deemed to be proprietary is provided orally, including information conveyed to an answering machine, voice mail box or similar medium, the disclosing party shall, at the time of disclosure, clearly identify the information as being proprietary or confidential or otherwise subject to limited distribution as provided herein.  If the disclosing party fails to identify Information as confidential, such disclosing party may correct the omission by later notice consisting of a writing or statement, and the recipient shall only be liable for unauthorized disclosures of such confidential information made subsequent to said notice. In addition, the existence and terms of this Agreement, and the fact and substance of discussions and correspondence between the parties concerning goods or services, shall be deemed proprietary Information.

3.
With respect to Information disclosed under this Agreement, the party receiving Information shall:

a. hold the Information in confidence, exercising a degree of care not less than the care used by receiving party to protect its own proprietary or confidential information that it does not wish to disclose;

b. restrict disclosure of the Information solely to those directors, officers, employees, affiliates, and/or agents/consultants,  including either party’s ability to disclose to commercial lenders, and the Chief and Tribal Council of the Cherokee Nation, with a need to know and not disclose it to any other person;

c. advise those persons to whom the Information was disclosed of their obligations with respect to the Information; and,

d. use the Information only in connection with continuing discussions by the parties concerning the Subject Matter, except as may otherwise be mutually agreed upon in writing; and

e. except for the purposes of evaluating the Subject Matter, not copy or distribute such Information or knowingly allow anyone else to copy or distribute such Information, and any and all copies shall bear the same notices or legends, if any, as the originals.

4.
The Information shall be deemed the property of the disclosing party and, upon request, the other party will return all Information received in tangible form (and marked proprietary or confidential) to the disclosing party or will destroy or erase if such Information is recorded on an erasable storage medium, all such Information at the disclosing party's direction, and certify to the disclosing party the Information has been destroyed or erased.  If either party loses or makes an unauthorized disclosure of the other party's Information, it shall notify such other party immediately and use reasonable efforts to retrieve the lost or wrongfully disclosed Information.

5.
In the event a party or its affiliate(s) makes an unauthorized disclosure, such party shall indemnify the aggrieved party, including the aggrieved party’s officers, directors, managers, agents and/or employees for any loss proximately arising from such disclosure. 

6.
The party to whom Information is disclosed shall have no obligation to preserve the proprietary nature of any Information which:

a.  was previously known to such party free of any obligation to keep it confidential;

b.  is or becomes publicly available by other than unauthorized disclosure;

c.  is developed by or on behalf of such party independent of any Information furnished under this Agreement;

d.  is received from a third party whose disclosure does not violate any confidentiality obligation; or

e.  is disclosed pursuant to the requirement or request of a duly empowered governmental agency or court of competent jurisdiction to the extent such disclosure is required by a valid law, regulation or court order, and sufficient notice is given by the recipient to the disclosing party of any such requirement or request to permit the disclosing party to seek an appropriate protective order or exemption from such requirement or request, unless such notice is prohibited by said order.

7.
Neither this Agreement, nor the disclosure of Information under this Agreement, nor the ongoing discussions and correspondence between the parties, shall constitute or imply a commitment or binding obligation between the parties or their respective affiliated companies, if any, regarding the Subject Matter.  If, in the future, the parties elect to enter into a binding commitment regarding the Subject Matter, such commitment will be explicitly stated in a separate written agreement executed by both parties, and the parties hereby affirm that they do not intend their discussions, correspondence, and other activities to be construed as forming a contract regarding the Subject Matter or any other transaction between them without execution of such separate written agreement.

8.
This Agreement may not be assigned by either party without the prior written consent of the other party, except that no consent is necessary for either party to assign this Agreement to a corporation succeeding to substantially all the assets or business of such party whether by merger, consolidation, acquisition or otherwise.  This Agreement shall benefit and be binding upon the parties hereto and their respective successors and permitted assigns.

9. The parties acknowledge that they have had an adequate opportunity to review this Agreement and to consult legal counsel knowledgeable in Federal Indian Law and Cherokee Nation Law regarding the legal effect of this Agreement.

10.
This Agreement shall become effective as of the date set forth below (“Effective Date”).  Disclosure of Information between the parties under this Agreement may take place for a period (the “Information Disclosure Period”) of one (1) year after the Effective Date.  The obligations of the parties contained in Paragraphs 3 and 4 shall survive and continue beyond the expiration of the Information Disclosure Period indefinitely with regard to information designated as a trade secret by disclosing party and for a period of two (2) years with regard to all other Information.

11.
The parties acknowledge that in the event of an unauthorized disclosure, the damages incurred by a non-disclosing party may be difficult if not impossible to ascertain, and that such non-disclosing party may seek injunctive relief as well as monetary damages against a party that breaches this Agreement.

12.
This Agreement constitutes the entire understanding between the parties with respect to the Subject Matter provided hereunder and supersedes all proposals and prior agreements (oral or written) between the parties relating to the confidential nature of the Information provided hereunder.  No amendment or modification of this Agreement shall be valid or binding on the parties unless made in writing and executed on behalf of each party by its duly authorized representative.

13.
During the term of this Agreement and for a period of one (1) year following the expiration or termination of this Agreement, Company shall not directly or indirectly solicit the engagement or employment of, or engage as an employee, consultant or otherwise, any person who was an employee of CNE during the term of the Agreement or at any time during the one year period immediately preceding such solicitation.

14.
Neither party:

a.
is responsible or liable for any business decisions made or inferences drawn by the other party in reliance on this Agreement or in reliance on actions taken or disclosures made pursuant to this Agreement;
b.
shall be liable to or through the other hereunder for amounts representing loss of profits, loss of business, or special, indirect, consequential, or punitive damages.

15.
NOTWITHSTANDING ANYTHING IN THIS AGREEMENT TO THE CONTRARY, NEITHER DISCLOSING PARTY MAKES ANY REPRESENTATIONS OR WARRANTIES OF ANY nature whatsoever with respect to any information disclosed, including, without limitation, any warranties of merchantability or fitness for a particular purpose or against infringement. 

16.
The parties acknowledge that this Agreement does not restrict the ability of the parties to engage in their respective businesses, nor does it limit either party's use or application of any information or knowledge acquired independently of the other without a breach of this Agreement in the course of such party's business.

17.
This Agreement may be executed in one or more counterparts each of which shall be deemed an original, but all of which together shall constitute one and the same agreement.  Facsimile signatures to this Agreement shall be deemed to be binding upon the parties.

Each party represents that it has caused this Agreement to be executed on its behalf as of the date written below by a representative empowered to bind that party with respect to the undertakings and obligations contained herein.

Executed and effective this 

 day of 


 20__.

_______________________________________

CHEROKEE NATION ENTERTAINMENT, L.L.C.
(SIGNATURE)

(SIGNATURE)

(PRINT NAME)

(PRINT NAME)

(TITLE)

(TITLE)

