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SECTION I

SOLICITATION TO BID
CHEROKEE NATION BUSINESSES, L.L.C.
Cherokee Nation Businesses, L.L.C. (“CNB”) is requesting proposals from qualified Recordkeeper firms that are experienced in providing investment advisement services to complete the work described in Section IV of the Contract Documents, Scope of Work.

All proposals should be received by 3:00 PM CST on Friday, July 22, 2022. Due to COVID-19 all bids shall be submitted by email using the following email address 401_K__.ooat5xh9uruk60rs@u.box.com.  We are not accepting bids in person or by mail.  All proposals shall be submitted to this email address only, please do not copy the buyer on submittal. If you copy the buyer on submittal, it can be grounds for disqualification.
The bidder must supply all the information required by the RFP Documents, hereinafter defined.

SECTION II

INSTRUCTIONS TO BIDDER

1.00
   DEFINITIONS
1.01
The “Contract Documents” and “Contract” shall mean and shall include the Solicitation to Bid, Instructions to Bidder, Bid Schedule, Contract Agreement, Scope of Work, and attachments, exhibits and all other documents attached hereto and thereto and incorporated by reference herein and therein, said accumulation of documents constituting the entire agreement.

1.02
“Company” refers to Cherokee Nation Businesses, L.L.C.

1.03
“Company Representative” refers to Cherokee Nation Businesses’ Project Manager as identified in Section I, Solicitation to Bid, or other authorized representative of Company as may be designated in writing. 

1.04
“Contractor” refers to the party contracting with the Company in the Contract Documents, acting directly or through agents, subcontractors, or employees.

1.05
“Subcontractor” refers to the party contracting with the Contractor for any part of the Work required by the Contract Documents.

1.06
“Work” includes all services to be performed or things to be furnished by the Contractor, or both services and things, as the context reasonably requires, including all supervision, labor, materials, supplies, tools, equipment, light, water, fuel, power, heat, transportation, or other facilities necessary for the discharge of all of Contractor’s obligations under the Contract Documents.

2.00
DESCRIPTION OF WORK
2.01
The Work to be performed is described in Section IV, Scope of Work, of the enclosed Contract Documents.

3.00
FAMILIARITY WITH CONTRACT DOCUMENTS AND PROPOSED WORK

3.01
The bidder has the responsibility for examination of all Contract Documents, inspection of all work sites, and familiarization with all conditions concerning the Work.  Failure or neglect of the bidder to discharge this responsibility will not excuse nonperformance.

3.02
The bidder has the responsibility to estimate the time and quantities of work required to complete the Work.  Failure or neglect of the bidder to discharge its responsibility will not excuse nonperformance.

4.00
BIDDING INSTRUCTIONS

4.01
The bidder shall make his bid by inserting the bidder's figure in the applicable blanks of the Bid Schedule, by completing any forms, by executing the Contract Documents and by returning the entire Contract to the Company.

4.02
The bidder must furnish with its bid, a completed, signed and notarized Business Relationship Affidavit, a copy of which is included in the Contract Documents as Section V. 

4.03
The bidder must furnish with its bid, a completed, signed and notarized Non-Collusion Affidavit, a copy of which is included in the Contract Documents as Section VI.
4.04
This project is subject to Cherokee Nation Tribal Employment Rights Office (“TERO”) regulations that include a fee of ½ of 1% of total contract award, if applicable, and the completion of a TERO Labor Agreement and payment of associated fees. The successful bidder’s performance will also be measured, recorded, and reported to the Cherokee Nation.   Please refer to Cherokee Nation Legislative Act 38-05 dated 11-14-06 repealing and superseding Cherokee Nation law regarding Labor and the Employment Rights Ordinance and Declaring an Emergency. The complete Act is available at our website or by contacting the TERO OFFICE at Tahlequah 918-453-5000.  If bidder is an Indian-owned entity, bidder must furnish, with its bid, documentation (Cherokee Nation TERO certificate, articles of incorporation, bylaws, share certificates, Certificate of Degree of Indian Blood card, tribal membership card, etc.), which establish percentage of Indian ownership and tribal identification.  Indian ownership is considered to be at least fifty-one per cent (51%).  TERO bidders are required to provide a copy, front and back, of their TERO certificate with return bid(s) and failure to do so will result in such bidders not receiving the TERO preferences afforded TERO bidders under the CNB procurement and contracting policies and procedures.
4.05
This requirement may be subject to CNGC policies and procedures. Licensing requirements may be required of the successful vendor(s) to be coordinated with the CNGC. These requirements may include licensing fees as well security and background checks of vendor(s) employees. Current policies and procedures can be found on the Cherokee Nation website or by contacting the CNGC office at 918-431-4116.
4.11
Bids shall be submitted at the time and place indicated in the Solicitation to Bid and shall be enclosed in a sealed envelope, marked with the Project Title, Contract Number, Name and Address of the bidder, and accompanied by the other required documents.  If the Bid is sent through the mail or other delivery system, the sealed envelope shall be enclosed in a separate envelope addressed to the Cherokee Nation Businesses, L.L.C., Attn: Charla Boroughs, with the notation “SEALED BID - DO NOT OPEN” on the face thereof.

5.00
QUALIFICATION OF BIDDERS
5.01
No bid will be accepted unless the bidder can, if requested, show to the satisfaction of the Company evidence of its experience and familiarity with work of the character specified.  This may include, at the Company's option, evidence of similar work by his firm (or principal employees) that has been performed satisfactorily and completed during the past five (5) years.

5.02
No bid will be accepted unless the bidder can show to the satisfaction of the Company evidence of his financial ability to perform the Work successfully and properly, to completion.

5.03
If bidder has a parent company or relies on a parent company to obtain or fulfill any of the Work to be contracted, then Company has the right to required bidder's parent company to provide guarantee of bidder's proposal and the performance of any obligations arising under the Contract Documents.

5.04
In the awarding of this Contract and the performance of these Contract Documents, Company and Contractor and its subcontractor(s) shall, to the greatest extent feasible, give preference to Indian organizations, Indian owned enterprises and individuals as certified by TERO.  First preference shall be given to members of the Cherokee Nation and their businesses.  Second preference shall be given to members of all other federally recognized tribes.   

6.00
REJECTION OF BIDS

6.01
Company reserves the right to reject any and all bids when such rejection is in the best interest of Company.  All bids are received subject to this stipulation and Company reserves the right to decide which bid shall be deemed lowest and best.  A violation of any of the following provisions by the bidder shall be sufficient reason for rejecting his bid, or shall make any Contract between Company and the Contractor that is based on his bid; (i) null and void; divulging the information in said sealed bid to any person, other than those having a financial interest with him in said bid, until after bids have been opened; (ii) submission of a bid which is incomplete, unbalanced, obscure, incorrect, or which has conditional clauses, additions, or irregularities of any kind not in the original Bid Schedule, or which is not in compliance with the Instructions to Bidder and Solicitation to Bid, or which is made in collusion with another bidder. The foregoing list is non-exhaustive and Company reserves the right to reject a bid or nullify any Contract between Company and the Contractor that is based on his bid for any other reason it deems is in the best interest of the Company.
7.00
BIDS TO REMAIN OPEN
All bids and pricing submitted under this RFP shall remain valid and open for sixty (60) days after the day of the bid opening, but Company may, in its sole discretion, release any bid prior to that date.

8.0 AWARD OF CONTRACT

8.01
Company reserves the right to reject any and all bids, to waive any and all bid document 
requirements and to negotiate Contract terms with the successful bidder, and the right to 
disregard all nonconforming, nonresponsive or conditional bids.  Discrepancies between 
words and figures will be resolved in favor of words.  Discrepancies between the 
indicated sum of any column of figures and the correct sum thereof will be resolved in 
favor of the correct sum.

8.02 
Company reserves the right to issue one award, multiple awards, or reject all bids. All 


quotes are subject to negotiation prior to award. Awards may be issued without 



discussion of quote received, and quotes should initially be submitted on the most 



favorable terms from a price and technical standpoint. 
8.03 
In evaluating bids, Company shall consider the qualifications of the bidders and whether 


or not the bids comply with the prescribed requirements.

8.04 
Company may consider the qualifications and experience of subcontractors and other persons and organizations (including those who are to furnish the principal items of material or equipment) proposed for those portions of the Work as to which the identity of subcontractors and other persons and organizations must be submitted.  Operating costs, maintenance considerations, performance data and guarantees of materials and equipment may also be considered by Company.

8.05
Company may conduct such investigations as it deems necessary to assist in the evaluation of any bid and to establish the responsibility, qualifications and financial ability of the bidders, proposed subcontractors and other persons and organizations to do the Work in accordance with the Contract Documents to Company’s satisfaction within the prescribed time.

8.06
Company reserves the right to reject the bid of any bidder who does not pass any such evaluation to Company’s satisfaction.

8.07
In the awarding of this Contract and the performance of these Contract Documents, Company, Contractor and its subcontractor(s) shall, to the greatest extent feasible, give preference to Indian organizations, Indian owned enterprises and individuals.  First preference shall be given to members of the Cherokee Nation. Second preference shall be given to members of all other federally recognized tribes.

9.00

CONTRACTOR’S LIABILITY INSURANCE REQUIREMENTS 

9.01

No Work is to be commenced and no invoices will be paid until Company is in receipt of a Certificate of Insurance covering all the requirements outlined in the General Terms and Conditions attached to the Contract Agreement.

SECTION III
SCOPE OF WORK
CHEROKEE NATION BUSINESSES, LLC
  401(k) PLAN Recordkeeper
A.  Company Background
Cherokee Nation Businesses, LLC (“CNB”) is a tribal entity wholly owned by the Cherokee Nation.  CNB employs approximately 7,400  employees within all fifty (50) states of the U.S. and a few international countries within several blended business units consisting of: CNB's administrative offices that are located in Catoosa and Tahlequah, Oklahoma, ten State compacted Casinos, with multiple food and beverage operations at Catoosa, Fort Gibson, Grove, Ramona, Roland, Sallisaw, South Coffeyville, Tahlequah, West Siloam Springs and Will Rogers Downs; Hotels located in Catoosa, West Siloam Springs and Roland, Oklahoma; Golf courses in Catoosa and Tahlequah, Oklahoma; retail operations consisting of convenience stores in Tahlequah and Ft. Gibson, Smoke Shops in Roland, West Siloam Springs and Catoosa, and Gift Shops located in Tahlequah and Catoosa, and a horse racing and gaming facility in Claremore, Oklahoma.  

Cherokee Federal executes government and private industry contracts throughout the US consisting of the following portfolios of business: Healthcare that provides professional and technical services including staff recruiting, credentialing and placement assistance to the healthcare industry.  The Security and Defense portfolio delivers innovative surveillance, investigative, safeguard services, defense logistics and weapon systems services. The Technology Portfolio provides a full spectrum of IT services and technology solutions as well as management and support programs, projects professionals and technical staff. The Environmental and Construction portfolio provides detail-oriented construction services through engineering, scheduling, safety and financial management controls. The Manufacturing and Logistics portfolio provides systems sustainment and integration, manufacturing, engineering, program management and professional services to a diverse range of industries and government agencies.
CNB sponsors one 401(k) plan managed by Fidelity, as the record keeper and Trustee: 

Plan


 Participants with Balances

    Assets

CNB Plan 23840
                 7,947

          
$365.1M
B.  Request

CNB, through its 401(k) Committee, is requesting proposals from qualified recordkeepers/trustees that are experienced in providing investment advisement services as described below:  

· Advisement for the Management of Portfolio:  The Recordkeeper/Trustee will advise the Committee or manage the Plans’ Portfolio consistent with the Plans’ Investment Policy Statement 

· Any Advisor must be registered as an “investment advisor” under the Investment Advisor Act of 1940, as amended (the Advisors Act) and remain registered. 

· The Recordkeeper/Trustee acknowledges that with respect to the Portfolio it is a “fiduciary” as the term is defined in Section 3(21) of ERISA, and represents that it is an “investment manager” as that term is defined in Section 3(38) of ERISA. 

· The Recordkeeper/Trustee will maintain and provide a copy of a bond in accordance with Section 412 of ERISA, as well as provide an insurance certificate for Errors and Omissions insurance liability policy in a minimum of $1,000,000 of coverage. 

· The Recordkeeper/Trustee will provide the Committee with all information required for and assist the Plans in meeting the requirements for Section 404(c) of ERISA. 

· The Recordkeeper/Trustee will provide the Committee unbiased fiduciary support, either under ERISA section 3(38) as an “investment manager” or ERISA section 3(31).as an “investment advisor.” If additional requirements apply to serve as a 3(38)-investment manager, please describe those requirements.

· The Recordkeeper/Trustee will provide appropriate training and documentation to the Committee regarding the IPS enhancements, general fiduciary procedures specific to fund selection, and ongoing investment oversight. 

· The Recordkeeper/Trustee will execute performance screening of appropriate data base programs and commonly available industry resources to identify mutual funds, collective funds and other investment vehicles that satisfy the Plans’ IPS. The screening procedure will include performance risk/volatility, and all other data points referenced in the Plans’ IPS. The Recordkeeper/Trustee will document the search procedures and provide complete written details of the search results. 

· The Recordkeeper/Trustee will provide custom presentation materials of the performance monitoring and reporting to the Committee. These reports will include the “touch points” of the IPS. 

· The Recordkeeper/Trustee will provide the Committee with a complete analysis of the Plans which is not limited to these items but will include:  fee analysis/comparison, IPS review/recommendations, and the performance of all funds of the Plans.  

· The Recordkeeper/Trustee will provide work location meetings for the Plans’ participants for the purpose of evaluating retirement needs and education at least twice per year for each work location.  

· Except as instructed by Committee, nonpublic, personal information about the company gained by the Recordkeeper/Trustee while managing the Portfolio and information regarding the specific holdings in the Portfolio, (collectively, Confidential Information) shall be regarded as confidential by the Recordkeeper/Trustee and shall not be disclosed to third parties. In addition, a Confidentiality Agreement/Non-disclosure agreement will be required to be signed by the staff of the Recordkeeper/Trustee selected.  

C.  Selection Criteria

  The Committee will evaluate all proposals based upon:

· Quality of responses to this Request for Proposal. 

· Total projected cost of advisement services. 

· Qualifications and experience of the consulting firm’s staff. 

· Timeliness and quality of responses to clarification questions. 
D.  Proposals Must Include the Following:

· Company Information

· Briefly describe the philosophy of your company. 
· Age of company. 

· List of current and previous client organizations and permission to contact. 

· How many 401k plans do you administer? 

· What percentage is this of all clients?

· How many new plans were added for 2022?

· How many clients left and why in 2021?

· Describe experience with organizations with similar dynamics to those of CNB.

· Provide resumes of staff that will be working with the Committee

· Describe the processes you would follow for this proposal. 

· Provide details of any upcoming trust/custody or recordkeeping system conversions planned in the next 12 months (only system-wide conversions, not new client conversions)
· Fiduciary 

· Are there any current or pending litigation or administrative actions against your firm? If yes, please describe them.

· Do you receive any 12b-1 or other compensation from any mutual funds that are or will be contained in our plan and, if so, is it used to reduce our costs? 
· Will your firm, its employees, and/or any affiliated or related entity be paid fees and/or commissions (including those from revenue-sharing and commission recapture) for its services to our plan from sources other than the plan?

· Does your firm, its employees, and/or any affiliated or related entity derive any economic benefit from any investment entities, intermediaries or service providers that are or will be involved in our plan?

· What is your privacy policy with regard to sharing client or account information with a third party?

· Does the firm have Errors and Omissions Insurance? Directors & Officers Liability Insurance? Fiduciary Liability Insurance? Who are the carriers and what are the limits?

· Is your administrative staff "certified" by any organization and if so, what credentials do they have? Be specific as it relates to our plan. 
· What quality control systems do you have in place? Describe fully.

· Investments

· What is the maximum number of investment funds options our plan can have? Are there any inherent limitations about this number or the kind of options we can have? How many funds did you assume in your fee quote? What is the cost per fund in excess of your quote?

· What information will we receive about investment options? Provide copies of all reports that are available.

· Is it possible to invest in mutual funds not managed by your company?

· Discuss your company's ability to provide quality investment vehicles and a well-diversified portfolio. List investment options available.

· Will your representatives be available to meet regularly with our investment committee to review the plan and investment options? If so, how often can these meetings be provided and what information will you be providing?  

· Service Questions
· Describe how you will assist us to enroll new participants. For example, will you mail enrollment materials to participants' home addresses?

· What is your quality and/or service standard for the following:

> Participant statements
> Lump Sum Distributions
> Hardship withdrawals
> Loan Distributions
> Payroll processing
> Investment changes

· How do you monitor this these service standards and what happens if the standard is not met?

· Can you support automatic enrollment of eligible employees?

· Can you support automatic annual increases in a participants’ contribution rates?

· Describe your ability to customize participant statements. What makes your participant statements different or unique in the marketplace? Please provide samples.

· Can you calculate and report a personal rate of return for each participant and report this on each participant statement? Does the rate of return calculation incorporate the participant's cash flows?

· What is your quality standard for returning calls from our benefits staff? How do you monitor this standard?

· Please include a sample plan management report that includes such data as total plan assets by fund, cash flow summaries, participant usage statistics, etc. How often are such reports produced? Are they available on request? Are they available on your plan sponsor website?

· Do you require the use of a prototype or volume submitter document? Who does plan amendments if we use an individually designed document? Is there a difference between required regulatory changes and elective changes? Do you restate the plan due to the change - or do we work with our own consul on this? 
· How are we advised of regulatory changes? 
·  What assistance do you offer in drafting, designing, printing and distributing Summary Plan Descriptions?

· Is there an additional fee for plan document maintenance and/or elective changes? If so, be sure to include this cost in the fee section.

· Describe all the testing and other administrative work you will provide. Are there standard testing or administrative work which you do not normally perform? 

· As part of your recordkeeping services, do you prepare and file all required government filings needed to maintain the plan’s qualified status (e.g., 5500, W-2, 1099)?

· Will you provide us a SAS 70 report? 
· Is there a minimum length of time we must stay with your company for plan administration?

· What is the name of the custodian for your product? Where are they located?

· Will it also act as trustee overall plan assets?

· Will your representatives be available on-site for initial enrollment meetings and ongoing meetings at all employer locations? If so, how often can these meetings be provided?

· Describe your approach to educating our employees. Address the use of standardized materials, alternative media and overall methods. Do you have an "advice" service? If you offer an advice service, will you act as a co-fiduciary? 
·  Please provide samples of all of your education material.

· Provide client name, contact name, address, and phone information on at least three current client references of plan asset and participant size similar to our plan. At least one reference should have converted to your product within the last 12 months. 

· Provide reference information on three former clients, at least one of whom has left within the last 12 months. Include reasons for why they ceased to be a client.  
· Participant Internet Access Questions

· Are your access channels (e.g. voice response system, plan sponsor and participant websites, service center, and statements) fully integrated with your recordkeeping systems? Please explain.

· Describe the account services and transaction capabilities available through your participant website.

· How are website transactions processed and documented?

· Are there any transactions that cannot be processed through your website?

·    Describe how data is secured within the system (i.e., PIN, audit trail, confirmations).

· Describe the level of customization available for clients using your Internet services.

· What are the standard hours of account access and transactional availability?

· If a participant elects to move from the website to a call center service representative, describe the interface between the website and the service representative.

· How often is the data on the website updated? How does the website interface with the recordkeeping system?

· Identify your website account access and transactional availability statistics (average availability per month as a percentage).

· Have there ever been instances within the last two years where the website was not functioning? If so, describe frequencies, duration and how problem was resolved.

· Explain how passwords are assigned and changed.

· Describe any electronic education tools you provide, both software-based and web-based, to participants and retirees.
· Cyber Security Questions

· Does the service provider conduct periodic risk assessments to identify cyber security threats, vulnerabilities, and potential business consequences?

· What are the service provider's processes and systems for dealing with cyber security threats and protection of personally identifiable information?

· Does the service provider have an annual independent assessment made of its cyber security processes?

· Does the service provider have a Chief Information Security Officer or equivalent position?

· Does the company have a privacy and security policy, and does the policy apply to personally identifiable information of retirement plan clients?

· Does the service provider have policies, procedures, data encryption, and technical measures to prevent unauthorized access or alteration, fraud, theft, misuse, or physical damage to hardware, software, communications networks, and data?

· What are the service provider's system back-up, security and disaster recovery procedures? Are files archived and stored at an off-site location? If so, what is the location? Have procedures been tested? When did you last perform a full-scale disaster recovery test?

· Is the company's policy clear with respect to storing personally identifiable information on laptops and portable storage devices? What is that policy?

· Are technology systems regularly updated?

· Does the service provider have policies on storing personally identifiable information including where it is stored, how long it is stored, and how it is eliminated?

· Are all personnel who come in contact with personally identifiable information trained on adequate protection of the information?

· Does the company carry cyber security insurance? If yes, provide an overview of the coverage.

· Has the company experienced any security breaches? If yes, explain
· Fees

· What are the fees for setup? 

· Itemize all fees including the following:
> Conversion fee
> Charges for plan administration
> Moving assets from one fund to another
> Cost to amend the plan
> Cost to terminate the plan
> Loan, hardship, rollover, distribution fees
> Other transaction fees
> Other fees

E.  Contract Award
Each proposal should be submitted in the most favorable terms as can be made from a price and technical standpoint.  However, the Committee reserves the right to request any additional data or oral discussion/presentation in support of the written proposal.  Contracts shall be awarded on the basis of the best interest of the Plans in terms of price, content, and other factors being considered in the RFP.  All costs contained in the proposal shall be valid, real, necessary, reasonable, allowable, properly allocated, and not defective or fraudulent.  

All contracts will be written as cost-reimbursement, shall be enforced as performance agreements and negotiated to determine reasonableness of cost and ability of proposer to deliver specified services.  All proposals must contain a line item budget that must be in sufficient detail to justify all costs to the project.
F.  RFP Questions/Submission 
Questions regarding this RFP must be in written format, sent via email to the buyer, Charla Boroughs at charla.boroughs@cent.com, and must be received on Wednesday, July 6, 2022 by 3:00 PM CST. A signed copy of the NDA (exhibit A) needs to be returned with the questions. Copies of questions and answers will be provided to all firms solicited with this RFP via email on Friday, July 8, 2022 by 3:00 PM CST. All written questions received by CNB from a vendor will be provided to all participating vendors under the terms of this RFP.
All proposals should be received by 3:00 PM CST on Friday, July 22, 2022. Due to COVID-19 all bids shall be submitted by email using the following email address 401_K__.ooat5xh9uruk60rs@u.box.com.  We are not accepting bids in person or by mail.  All proposals shall be submitted to this email address only, please do not copy the buyer on submittal. If you copy the buyer on submittal, it can be grounds for disqualification.

SECTION IV

CONFIDENTIALITY AND BUSINESS RELATIONSHIP/NON-COLLUSION REPRESENTATIONS
In connection with discussions and/or negotiations between the responding entity (“Bidder”) and the applicable Cherokee Nation entity (“Company”) (individually “Party” or collectively “Parties”) regarding 

PROJECT NAME: 

RFP NUMBER:                                         

Each Party agrees that any written information, drawings or data disclosed by the other Party as well as all information becoming known to either Party concerning the other Party’s inventions, discoveries, improvements, methods, business plans, ventures, practices, enterprises, or operation, or any other information affecting the business operations of the other Party shall be deemed to be confidential and proprietary information owned by such Party, and shall be protected by the receiving Party in the same manner and with the same degree of care the receiving Party treats its own confidential or proprietary information (“Confidential Information”). The receiving Party agrees to and shall be fully responsible for all Confidential Information of the disclosing Party in the receiving Party's possession and the receiving Party shall promptly upon demand, return all such Confidential Information and reproductions therefrom to the disclosing Party or destroy the Confidential Information and certify such destruction to the disclosing Party.  If either Party loses or makes an unauthorized disclosure of the other Party's Confidential Information, it shall notify such other Party immediately and use reasonable efforts to retrieve the lost or wrongfully disclosed Confidential Information.
Confidential Information shall not be disclosed, except to the extent required by law, to any third person or entity without the prior written consent of the disclosing Party other than to those directors, officers, employees, affiliates, agents or consultants with a need to know the Confidential Information in connection with the project referenced above.  Except as permitted in the previous sentence, prior to disclosure to any such third person or entity, such third person or entity must have agreed in writing to treat the Confidential Information as confidential in the same manner as required of the receiving Party.   The Parties shall use the Confidential Information only in connection with continuing discussions by the Parties concerning the Project, except as may otherwise be mutually agreed upon in writing.
Confidential Information shall be treated in the manner specified above until such time as such Confidential Information: (i) is otherwise available in the public domain; (ii) is established to have been lawfully known by the receiving Party prior to receipt of such Confidential Information from the disclosing Party or becomes known by the receiving Party through a third party not subject to the non-disclosure requirements of this Agreement; (iii) is developed by or on behalf of the receiving Party independent of any Confidential Information furnished by the disclosing Party under this Agreement or (iv) is required to be released by a valid law, regulation or court order, and sufficient notice is given by the receiving Party to the disclosing Party of any such requirement or request to permit the disclosing Party to seek an appropriate protective order or exemption from such requirement or request.

The receiving Party acknowledges that in the event of an unauthorized disclosure, the damages incurred by the disclosing Party may be difficult if not impossible to ascertain, and that the Disclosing Party may seek injunctive relief as well as monetary damages from the receiving Party.   Neither the disclosure of Confidential Information, nor the ongoing discussions and correspondence between the receiving Party and the disclosing Party, shall constitute or imply a commitment or binding obligation between the parties or their respective affiliated companies.
Neither Party shall be: (a) responsible or liable for any business decisions made or inferences drawn by the other Party in reliance on this Agreement or in reliance on actions taken or disclosures made pursuant to this Agreement; or (b) liable to or through the other Party for amounts representing loss of profits, loss of business, or special, indirect, consequential, or punitive damages.
This Agreement shall be binding upon Company with regard to the Project as if executed by Company and shall become effective upon signature by Bidder (“Effective Date”).  The Agreement shall continue in force until terminated by either Party, notice is provided by Company that Bidder was not the winning bidder, or until superseded by a subsequent non-disclosure or definitive agreement containing confidentiality provisions.  The obligations of the parties shall survive and continue beyond the expiration or termination of the Agreement for a period of two (2) years with regard to Confidential Information.
NOTWITHSTANDING ANYTHING IN THIS AGREEMENT TO THE CONTRARY OR PRESENTED IN THE BID PROPOSAL DOCUMENTATION, NEITHER PARTY MAKES ANY REPRESENTATIONS OR WARRANTIES OF ANY NATURE WHATSOEVER WITH RESPECT TO ANY INFORMATION DISCLOSED, INCLUDING, WITHOUT LIMITATION, ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR AGAINST INFRINGEMENT. 

The Parties acknowledge that this Agreement does not restrict the ability either to engage in their respective businesses, nor does it limit either Party's use or application of any information or knowledge acquired independently of the other without a breach of this Agreement in the course of such Party's business.
The Parties agree that this document may be electronically signed and that signatures appearing on this document are the same as handwritten signatures for the purposes of validity, enforceability, and admissibility.
SIGNED: __________________________________







TITLE: ____________________________________







DATE: ____________________________________

CONFIDENTIALITY AND BUSINESS RELATIONSHIP/NON-COLLUSION REPRESENTATIONS

___________________________________________, on behalf of _______________________ (Bidder name) represents and warrants that the nature of any partnership, joint venture, or other business relationship presently in effect or which existed within one (1) year prior to the date of this statement with Company or other party to the services provided under the Agreement is as follows:

______________________________________________________________________________

______________________________________________________________________________

___________________________________________, on behalf of _______________________ (Bidder name) represents and warrants that any such business relationship presently in effect or which existed within one (1) year prior to the date of this statement between any officer or director of Consultant and any officer, director, manager or member of the Board of Directors of Company or other party to the project is as follows:

______________________________________________________________________________

______________________________________________________________________________

___________________________________________, on behalf of _______________________ (Bidder name) represents and warrants that the names of all persons having any such business relationships and the positions they hold with their respective companies or firms are as follows:

______________________________________________________________________________

______________________________________________________________________________

___________________________________________, on behalf of _______________________ (Bidder name) represents and warrants that any family/relative relationships present between any officer, director or agent of Bidder and any officer, director,  manager or member of the Board of Directors of Company other party to the Agreement is as follows:

______________________________________________________________________________

______________________________________________________________________________

___________________________________________, on behalf of _______________________ (Bidder name) represents and warrants states that the names of all persons having any such family/relative relationships and the positions they hold with their respective companies or firms are as follows:

______________________________________________________________________________

______________________________________________________________________________

If none of the business relationships hereinabove mentioned exist, Representative should so state below

______________________________________________________________________________

______________________________________________________________________________

SIGNED: __________________________________







TITLE: ____________________________________







DATE: ____________________________________

CONFIDENTIALITY AND BUSINESS RELATIONSHIP/NON-COLLUSION REPRESENTATIONS
___________________________________________, on behalf of _______________________ (Bidder name) represents and warrants that (s)he is the agent authorized by the bidder to submit the attached bid.  Representative further states that the bidder has not been a party to any collusion among bidders in restraint of freedom of competition by agreement to bid at a fixed price or to refrain from bidding; or with any employee of Company or any affiliate or wholly-owned entity of Company as to quantity, quality or price in the prospective definitive Agreement, or any other terms of said prospective definitive Agreement; or in any discussions between bidders and any official of Company or any affiliate or wholly-owned entity of Company concerning exchange of money or other thing of value for special consideration in the letting of a definitive Agreement.







SIGNED: __________________________________







TITLE: ____________________________________







DATE: ____________________________________
SECTION V
BOND AND INSURANCE REQUIREMENTS
Minimum Insurance for Bidding:  Bidder shall provide with its bid, certificates of insurance on an ACORD 25 or 25S form evidencing all available coverages, however, to be considered an acceptable bid the following minimum coverages and limits and any additional insurance requirements specified in the Statement of Work must be evidence on the submitted certificates of insurance. The limits set forth below are minimum limits. Additional limits or policies may be required per the terms and conditions of the Contract Agreement.

(A)
Worker's Compensation insurance complying with the laws of the State or States having jurisdiction over each employee, whether or not Contractor is required by such laws to maintain such insurance, and Employer's Liability with limits of $500,000 each accident, $500,000 disease each employee, and $500,000 disease policy limit. 

(B)
Commercial or Comprehensive General Liability insurance on an occurrence form with a combined single limit of $1,000,000 each occurrence, and annual aggregates of $2,000,000, for bodily injury and property damage, including coverage for blanket contractual liability, broad form property damage, personal injury liability, independent contractors, products/completed operations, and when applicable the explosion, collapse and underground exclusion will be deleted.

(C)
Automobile Liability insurance with a combined single limit of $1,000,000 each occurrence for bodily injury and property damage to include coverage for all owned, non-owned, and hired vehicles.
In each of the above described policies, Contractor agrees to waive and will require its insurers to waive any rights of subrogation or recovery they may have against Company its parent, subsidiary, or affiliated companies. 
(D) Pollution Liability insurance in the amount of $1,000,000 each incident and annual aggregate of $2,000,000 (only applicable for bidding if required per the Statement of Work). Upon award of the bid Company may require this coverage per the Contract Agreement if such coverage is merited per the scope of the Work to be performed and the minimum limits quoted may be adjusted accordingly. 

(E) Professional Liability insurance with limits of not less than $2,000,000 for each claim and an annual aggregate of not less than $2,000,000 (only applicable for bidding if required per the Statement of Work). Upon award of the bid Company may require this coverage per the applicable Contract Agreement or Service Agreement if such coverage is merited per the scope of the Work to be performed. The limits for professional liability insurance may be adjusted depending on complexity and size of the project and the scope of services to be provided. Any adjustments to these limits will be identified in the applicable terms and conditions of the Contract Agreement or Service Agreement.

Additional Insurance Requirements upon Award of Bid:
(A) At a minimum the following will be required for Commercial or Comprehensive General Liability and Automobile Liability policies (Company may identify additional policies that are subject to this requirement and such additional policies and requirements will be made a part of the terms and conditions of the Contract Agreement):

· Company its parent, subsidiary and affiliated companies will be named as additional insured.  
· The policies shall include the following “other insurance” amendment: “This insurance is primary insurance with respect to Company its parent, subsidiary and affiliated companies, and any other insurance maintained by Company its parent, subsidiary or affiliated companies is excess and not contributory with this insurance.”

Waiver of Subrogation:  In each of the policies required per the Contract Agreement, bidder agrees to waive and will require its insurers to waive any rights of subrogation or recovery they may have against Company, its parent, subsidiary, or affiliated companies.
At least five (5) days prior to the commencement of the Work, Contractor shall deliver to Company certificates of insurance on an ACORD 25 or 25S form evidencing the existence of the insurance coverage required per the Contract Agreement.  In the event coverage is denied or reimbursement of a properly presented claim is disputed by the carrier for insurance provided in subsections (A) through (E) above, Contractor shall, upon written request, provide Company with a certified copy of the involved insurance policy or policies within ten (10) business days of receipt of such request.
Bid Bond and Performance, Payment and Maintenance Bonds:
(A) Bid Bond. If required per the Statement of Work, a Bid Bond may be required as proof of the bidder’s ability to bond the Work.  If awarded the Work, Performance, Payment and Maintenance Bonds may be required as indicated below.

(B) Performance and Payment Bond.  If required per the Statement of Work or Contract Agreement, the successful bidder shall obtain and provide to Company a Payment and Performance bond covering discharge of the successful bidder’s obligations. This insurance guarantee shall represent one hundred percent (100%) of the total contract award (including any and all subsequent additions and deletions to the contract award due to changes in the scope of the work). Said bond shall be issued in a form acceptable to Company covering the obligations of the successful bidder under the Contract Agreement.  Company may, at its election, terminate the Contract Agreement if the required bond is not obtained within such time as Company will deem reasonable (in no event later than commencement of the Work). This insurance guarantee shall remain in full force until final acceptance of successful bidder’s work.
Any increase in the Contract amount shall automatically result in a corresponding increase in the Bond's penal amount without notice to or consent from Surety, such notice and consent being hereby waived. Decreases in the Contract amount shall not, however, reduce the Bond's penal amount unless specifically provided in said Change Order.

 

 

The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to related subcontracts, purchase orders and other obligations.

(C) Maintenance Bond. 
If required per the Statement of Work or Contract Agreement, the successful bidder may be required to obtain and provide to Company a Maintenance Bond guaranteeing Company, that the bidder will solve all maintenance issues during the specified maintenance period, which is usually one (1) year from final acceptance of successful bidder’s work.  The maintenance period could be longer depending upon the terms of the Contract Agreement.
Additional bonding requirements may be identified by Company in the Statement of Work or Contract Agreement.
